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Introduction

Many U.S. states are now in their fifth year of a medical malpractice “crisis”, a period of volatil-
ity in the malpractice insurance market characterized by above average increases in premiums,
contractions in the supply of insurance and deterioration in the financial health of carriers.!

Improving insurer financial ratios suggest that the malpractice crisis is now abating in some
states, but malpractice crises are a recurring problem. This has been the third period of rapidly
rising premiums in the last 30 years, following crises in the mid-1980s and mid-1970s. States,
which are responsible for regulating malpractice insurance, have enacted a variety of reforms
to prevent or temper malpractice crises, but there is a paucity of reliable information available
to policy-makers about the effects of these reforms and the impact of the malpractice crisis on
health care delivery. While a voluminous number of reports have been produced, most are not
based on rigorous analysis. There are several studies that appear trustworthy, however, and the
substantive findings in this Synthesis Report are based on those studies.

This Synthesis Report examines the evidence on these questions:

* How does a volatile malpractice environment affect health care delivery?

» What has been the impact of state tort reforms on premiums, claims frequency, claims
payouts and physican supply?

While the weight of the evidence suggests that the malpractice crisis has had a modest effect
on physician supply, the evidence base is not yet adequate to draw conclusions about whether
patients’ access to high-risk services has been compromised as a result. The literature evaluat-
ing state tort reforms, while problematic due to methodological issues, does offer some useful
findings. Caps on noneconomic damages are the most common and most effective reform,
although they disproportionately burden the most severely injured patients.

This Synthesis Report is one in a series addressing medical malpractice insurance issues. The
series also includes a Primer, which describes how medical malpractice insurance works and
the causes of malpractice crises, and a Policy Brief, which summarizes the findings of this
Synthesis Report.

" Some crises are characterized by both premium increases and supply contractions, while others have one but not both of
these phenomena.
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How does a volatile malpractice environment affect health care delivery?

Physician and insurer groups have claimed that rising insurance costs have led
physicians to reduce services by:

o Retiring early.
o Relocating their practice to other states where insurance costs are lower.

o Restricting their scope of practice to exclude or reduce high-risk procedures or avoid high-risk
patients. For example, obstetrician-gynecologists are said to be confining their practice to just
gynecology, or to normal but not high-risk deliveries.

These claims have been supported more by anecdote than by hard data, parti-
cularly in the early years of this malpractice crisis. More reliable evidence has begun to
emerge, but remains limited. The extent to which these physician responses are occurring is a key
policy issue because it potentially broadens the malpractice crisis from a problem for providers
and malpractice carriers to a consumer health care access issue.

Researchers can evaluate these claims in several ways, but each is problematic (see Appendix

II). While they have shortcomings, administrative datasets such as the American Medical
Association’s Physician Masterfile are the best available sources of information about trends

in the number of practicing physicians over time. Physician survey data are a better source of
information about why physicians choose to stop practicing or move their practice, but because
of response bias (discussed below), they produce less reliable estimates of the number of
physicians who do so.

A number of studies have used one of the physician databases to measure physician supply and
tested the relationship between supply and measures of the liability climate using multivariate
regression analysis (Figure 1).2 Some of these studies have directly modeled the relationship
between physician supply and indicators of the litigation environment, such as insurance premi-
ums, claims frequency, or claims payments in a state. Others have used tort reform laws to mea-
sure malpractice risk, a less direct measure of the liability climate. A key issue in physician-supply
studies is adequately controlling for various market characteristics, aside from liability, that may
affect physician supply. A few studies have used “difference-in-difference” analysis, which com-
pares the amount of change in physician supply in each state over time, to implicitly control for
all state characteristics. Most studies use cross-sectional analyses that explicitly control for state
characteristics by including them as explanatory variables in the model. Both are good method-
ologies if all the relevant variables are included in the model and the data are good measures of
the variables. The studies we characterize as particularly strong have these features.

Three studies have found a significant association between malpractice risk and physician supply,
three had no significant findings and two had mixed results. The results did not vary systematically
with the particular measure of malpractice risk used: among studies modeling the effect of caps on
noneconomic damages and other tort reforms on physician supply, for example, two studies had
significant findings, one did not, and two were mixed.

2 Multivariate regression is a statistical technique used to test the effect of one explanatory variable (e.g., malpractice premium lev-
els) on an outcome variable (e.g., state physician-to-population ratio) while holding many other variables constant. It is useful for
examining variations in physician supply across states because it lets the analyst control for characteristics on which states may
differ and which may affect physician supply —for example, the average gross income of physicians in the state. Just examin-
ing the association between malpractice insurance premiums and physician supply in a state without controlling for these other
“confounding variables” might lead to a spurious conclusion that variations in supply are due to differences in premiums.
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Figure 1. Results of controlled studies on effect of malpractice environment on physician supply’

Malpractice Data
Authors risk measure years Findings
Baicker & (1) Premiums 1993-2001 Not significant. Neither premiums nor payments were significantly associated with
Chandra 2005 : (2) Claims : overall physician supply.
@ : payments Methodological comments: Strong analysis overall. Strengths: Controls for a good
range of confounding variables. Separately tests effects on physician subgroups.
Limitations: Inappropriate averaging of company-specific premium data.
Kessler et al. “Direct” and 1985-2001  Significant. Direct reforms (e.g., caps on damages) were associated with three
2005 . “indirect” tort : percent higher growth in physician supply after three years. The effect size varied
(23) : reforms by specialty, e.g., 12 percent difference for emergency medicine physicians but
: no significant difference for surgeons or radiologists. The effect was mainly due to
retirements and entries rather than inter-state relocations.
Methodological comments: Strong analysis overall.
For more information, see Appendix lIl.
Matsa 2005 Caps on damages 1970-2000 Not significant. The association between caps and overall physician supply was not
(27) : : significant, although caps did increase supply 10-12 percent from 1970 to 2000 for
specialists in extremely rural areas.
Methodological comments: Strong analysis overall.
For more information, see Appendix Ill.
Encinosa & Mixed. Counties subject to any damages cap (whether $250,000 or higher) had two

Hellinger 2005
(13)

Erus 2004
(14)

Gius 2000
a7)

Hellinger &
Encinosa 2003
0)

Klick &
Stratmann
2003

@4

- (1) Premiums

- (2) AMA deems
. state in “crisis”
- (3) # claims

* (4) Claims

: payments

: Premiums

Caps on damages 1985-2000

:

© 1997-2002

3

© 1994-1996

:

Caps on damages 1985-2000

Caps on damages 1980-1998

percent more physicians per capita than counties without caps (three percent in rural
counties); the difference was statistically significant. However, results not published
in the paper showed, counterintuitively, that the $250,000 cap was not significant
but the higher cap was.

Methodological comments: Fairly strong analysis overall.
For more information, see Appendix lll.

Not significant. None of the indicators of malpractice risk showed a significant
association with physician supply.

Methodological comments: Preliminary analysis, not yet perfected. Model requires
more work before it can be deemed reliable. Strengths: Examines data through
middle of current malpractice crisis. Weaknesses: State-level model did not identify
any significant predictors of physician supply, and some findings are counterintuitive.

Significant. States with above-average medical malpractice insurance premiums
had significantly fewer physicians per capita.

Methodological comments: Fairly strong analysis overall. Strengths: Model
estimation method controls for endogeneity (two-way causation) between physician
income and physician supply. Weaknesses: Exact nature of premium data is unclear.
Does not examine dynamics during times of malpractice crisis.

Significant. States with caps have, on average, 12 percent more physicians per
capita than states without caps, although physician supply grew in both types of
states.

Methodological comments: Not a strong analysis overall.
For more information, see Appendix Ill.

Mixed results. Counterintuitively, the $250,000 cap was not significant but the
$500,000 cap was. States with the higher cap had three percent more doctors per
100,000 population than states without them.

Methodological comments: Not a strong analysis overall.
For more information, see Appendix .

T The dependent variable in all studies is the number of physicians in the state or number per capita as listed in the American Medical Association Physician Masterfile,
except for Baicker and Chandra, who modeled the difference in the log number of physicians between 1993 and 2001. The strongest studies are cited in bold print.
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The strongest studies have found that the malpractice environment has had only
small or no effects on the supply of physician services overall, although the impacts
in certain specialties and in rural areas are somewhat higher. The most informative and reliable
results may be those of Baicker and Chandra (2) because their study used a direct measure of li-
ability costs (professional liability insurance premiums) rather than an indirect measure (tort
reforms) and estimated a well-specified model. That study found no significant association be-
tween premiums and physician supply. The strongest study using caps on damages as the measure
of the liability climate is that of Kessler and colleagues, who found that caps were associated with
three percent higher growth in physician supply three years after they were adopted (23). Most
studies have not been designed to test whether some medical specialties are affected more than
others, but Kessler and colleagues’ study did find some inter-specialty differences.

Survey studies also shed light on the relationship between liability costs and physician supply. As
discussed in Appendix II, survey studies have both strengths and weaknesses compared to other
approaches. The biggest weaknesses are low response rates and risk of response bias. One strong
survey study (with a high response rate, strong sampling design and well-designed survey instru-
ment) is a 2003 study of physicians in specialties with high malpractice risk in Pennsylvania, one
of the states most severely affected by rising insurance costs (30). This study found that only a
small proportion of specialists definitely planned to retire early (seven percent) or relocate their
practice out of state (four percent) within the next two years because of the cost of professional
liability insurance. Larger proportions (32 percent and 29 percent, respectively) reported that they
would likely do so. Forty-two percent of the specialists reported that they had already restricted
their scope of practice, and 50 percent said they were likely to (continue to) do so over the next
two years.

This survey had a response rate of 65 percent, but may still have suffered from bias due to physi-
cians’ desire to give a socially correct response. Additionally, the sampling scheme was designed to
produce a representative sample of physicians at highest malpractice risk, but is not generalizable
to all specialties. Similarly, Pennsylvania is broadly representative of other states experiencing a
malpractice crisis, but findings from Pennsylvania cannot be generalized to the national level.

Few studies have directly examined whether access to high-risk services has
been affected; the evidence base is not yet sufficient to answer this question.
Direct evidence of effects on access to care would consist of data showing that measures of
patient access, such as travel times and wait times for specialist services, have worsened in states
affected by rising liability costs, and that this trend is unrelated to other things going on in those
states. Evidence of changes in the supply of physicians constitutes only indirect evidence of an
access-to-care problem, because it is possible that the baseline supply of providers was sufficiently
large that patients still have good access to care even after some physicians leave practice.

In at least one survey study (30), physicians have reported that their patients have experienced
increased travel times and wait times for specialist care. Such problems reportedly resulted both
from malpractice pressure and from other factors, such as managed care restrictions. Other re-
search evidence does not indicate that significant reductions in access to care have occurred. Two
studies have examined whether rates of utilization or provision of high-risk procedures are lower
in states with heated liability environments than in other states. One, an uncontrolled, descrip-
tive analysis, found that the number of doctors performing craniotomies, cesarean sections and
vaginal deliveries with complications in Florida, a state severely affected by rising insurance costs,
decreased during the period of the latest malpractice crisis compared to 1997-2000. Rates of these
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procedures and access to care (travel times), however, were largely unaffected (11). This study did
not control for other factors that may have influenced the supply of doctors performing these
services in Florida over the study period.

The other, a well-designed study that controlled for a range of factors that may affect health
services utilization, examined whether rates of several procedures varied across states according
to either malpractice insurance premiums or payments made in malpractice cases (2). The
authors found no significant differences in rates of percutaneous coronary interventions, angio-
graphy, coronary artery bypass graft, cesarean section, transurethral prostatectomy, or radical
prostatectomy. Mammography rates were higher in the states with higher premiums and payments.
An important limitation of this study is that the procedure rates were for Medicare patients only.
Doctors might be more inclined to avoid high-risk procedures for younger patients because they
are statistically more likely to sue than elderly patients (6).

Longer-term effects on physician supply may occur that have not been documented.
The studies discussed focus on short-term effects of changes in the malpractice environment

on physician supply. There may also be longer-term effects. For example, deteriorations in the
liability environment may dissuade college students from entering medical school, medical
students from entering certain specialties, or medical residents from setting up their first practice
in a state with high malpractice insurance premiums.

One survey study suggests that residents who trained in Pennsylvania during the malpractice crisis
were much less likely to stay in the state after residency than residents who trained there when the
liability climate was calmer (29). In a state that is undersupplied with young physicians to begin
with, the exit of newly qualified physicians could pose a long-term problem. There is no evidence
that interest in particular specialties is correlated with perceived malpractice risk. Rather, medical
students tend to choose their specialty based on a host of factors, including income and lifestyle
(16, 31).

“Defensive medicine” is difficult to measure, but is likely to become more preva-
lent when physicians perceive heightened malpractice risk.? Pinning down the extent,
costs and consequences of defensive medicine is notoriously difficult. In addition to the problem
of trying to extrapolate national, systemwide costs on the basis of measurements drawn from a
limited set of procedures, it is difficult to ascertain which procedures, tests, and referrals (called
“assurance behaviors”) are ordered primarily out of legal concerns rather than medical judgment
(5, 41). Physicians may have more than one reason for ordering a test, and it can be difficult to
draw a clear line between the desire to avoid lawsuits and the desire to make absolutely sure that
the patient receives an accurate diagnosis and all treatment that might benefit him (see Appendix
II for further discussion of this issue).

One strong methodology for measuring defensive medicine is to compare rates of medical
procedures that physicians might be inclined to order out of legal fear, such as magnetic resonance
imaging and cesarean section, across geographic areas with different liability climates, controlling
for other factors that might account for the differences in utilization of these procedures. Three
well-designed studies have found that greater malpractice risk (measured by premiums or claims

¢ Defensive medicine can take two forms. What is conventionally described as defensive medicine are “assurance behaviors,” in
which physicians order tests, referrals, and procedures that are not medically justified primarily for the purpose of reducing legal
risk. But the “avoidance behaviors” discussed earlier in the Synthesis — withdrawing from practice or restricting scope of practice
to exclude high-risk patients or procedures — could also be considered forms of defensive medicine. This section of the Synthesis
focuses on assurance behaviors.
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frequency in the area) was associated with small but statistically significant increases in the
incidence of cesarean sections (12, 26, 44). Other studies have had mixed results, with some
providing corroborating evidence (18, 19, 36) and others finding no difference in cesarean rates
3,37).

Although the methodological challenges probably mean that there will never be a completely
accurate estimate of the extent of defensive medicine, studies consistently find that assurance
behaviors are widespread and become even more so during malpractice crises (21, 41, 45).

Two relatively recent, well-designed studies provide illustrative data. A 2003 survey of high-risk
specialists in Pennsylvania found that 93 percent reported that they sometimes or often engaged
in at least one of six assurance behaviors (41). Fifty-nine percent reported often ordering more
diagnostic tests than were medically indicated; 52 percent often made unnecessary referrals to
specialists; 33 percent prescribed more medications than were medically indicated; and 32 percent
suggested unnecessary invasive procedures such as biopsies to confirm diagnoses. Physicians
who were not confident about the adequacy of their liability coverage and physicians who
perceived their insurance premiums to be very burdensome were significantly more likely to
report these behaviors.

One often-cited study used Medicare claims data and strong statistical methods to examine
whether patients in states without strong tort reforms received more health care services than
patients with the same diagnoses in states that had such reforms (21). It found that states that
adopted “direct” tort reforms such as caps on damages experienced five percent slower growth

in expenditures for patients admitted to the hospital for myocardial infarction, and nine percent
slower growth in spending on patients with ischemic heart disease, between 1984 and 1990. This
study has been somewhat controversial because the authors attempted to extrapolate national
defensive-medicine costs from these two diagnoses (46) and a subsequent study failed to replicate
the findings for other diagnoses (7). The study’s findings are probably not generalizable to all
conditions or all patients, but its estimates for these two common conditions are quite defensible.
Unlike the survey study discussed above, this study did not attempt to ascertain whether the extra
costs generated in high-liability states were associated with care that the treating physicians found
necessary and beneficial or care that was ordered primarily for defensive purposes.

What has been the impact of state tort reforms on premiums, claims
frequency, claims payouts and physican supply?

In response to the last three malpractice crises, states have implemented a limited
range of tort reforms. The objective of conventional tort reforms (Figure 2) is to reduce the
overall costs of malpractice litigation. The specific mechanisms for achieving this goal are: (1)
erecting barriers to bringing suit (statutes of limitation/repose; attorney contingency-fee reform)
or reaching trial (pretrial screening panels); (2) limiting the amount plaintiffs may take as an award
(caps on damages, collateral-source rule reform); and (3) altering the way damages awards are paid
(joint-and-several liability reform, periodic payment).

6 | RESEARCH SYNTHESIS REPORT NO. 10 | THE ROBERT WOOD JOHNSON FOUNDATION | Medical malpractice: Impact of the crisis and effect of state tort reforms



Findings

Figure 2. Tort reforms commonly adopted by states

Reform Description
Caps on Caps on damages limit the amount of money that a plaintiff can take as an award in a malpractice suit.
damages : The cap may apply to noneconomic damages (“pain and suffering”), total damages (including both

: noneconomic damages and economic loss such as medical expenses and lost wages), or only punitive
: damages (damages intended to punish the defendant for particularly wanton conduct; very rare in
- malpractice cases). The cap may apply to the plaintiff, limiting the amount she may receive, or to each
- defendant, limiting the total amount for which each may be liable.
Joint-and-several : In cases involving more than one defendant, such as a physician and a hospital, this reform limits the
liability reform : financial liability of each defendant to the percentage fault that the jury allocates to that defendant. Without
- this reform, the plaintiff may collect the entire amount of the judgment from one defendant if the other(s)
- default on their obligation to pay, even if the paying defendant bore only a small share of the responsibility for
: what happened to the plaintiff.

s

Statutes of limitations/ - These reforms limit the amount of time a patient has to file a malpractice claim, typically to two or three
statutes of repose - years. Statutes of limitations bar suits unless they are filed within a specified time after the injury occurs
- or is discovered. Statutes of repose bar suits unless they are filed within a specified time after the medical
- encounter occurred, regardless of whether an injury has yet been discovered.

N

Attorney contingency-fee This reform limits the amount of a malpractice award that a plaintiff’s attorney may take in a contingent-fee
reform . arrangement. The limitation is typically expressed as a percentage of the award; it may also incorporate a
- maximum dollar value.

Collateral-source This reform eliminates a traditional rule that if an injured plaintiff receives compensation for her injury from
rule reform - other sources, such as health insurance, that payment should not be deducted from the amount that a
- defendant who is found liable for that injury must pay.

N

Pretrial screening Pretrial screening panels review a malpractice case at an early stage and provide an opinion about whether
panels - a claim has sufficient merit to proceed to trial. Typically, a negative opinion does not bar a case from going
. forward, but can be introduced by the defendant as evidence at the trial.

Periodic payment * This reform allows or requires insurers to pay out malpractice awards over a long period of time, rather than
- in a lump sum. This enables insurers to purchase annuities (sometimes called “structured settlements”) from
- other insurance companies which cost less than paying the whole award up front. Insurers are also able to
- retain any amounts that the plaintiff does not actually collect during her lifespan.

Tort reform has been on the legislative agenda in nearly all states that are experiencing volatility
in their liability insurance market. With few exceptions, the reforms that states have adopted

(as well as the reforms currently under consideration in the Congress) have reprised approaches
taken to the crisis of the mid-1980s and have been limited in their aims and scope. Some states
that did not pass tort reforms in the 1980s have recently done so; others have added to or
strengthened reforms passed earlier.

Caps on damages have received the greatest attention by far. Twenty-six states now have some

type of limitation on damages, mostly applying to the noneconomic component of awards
(Figure 3).
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Figure 3. Caps on noneconomic and total damages by state as of April 2006

Oklahoma: $300,000 cap in obstetrical
and emergency cases only. Maine: $400,000 cap in wrongful
death cases only.

i Massachusetts:
Jury may waive cap

A}» in severe cases only.

Oregon: $500,000 cap in wrongful death cases only.

Ohio: Court may
increase to $1 million.

Florida: Court may
increase to $1 million.

[ Total damages cap
B $250,000 noneconomic damages cap
[ $250-500,000 noneconomic damages cap

[ > $500,000 noneconomic damages cap
Alaska: Increases to $1 million [ No damages cap
in severe cases.

Source: Author’s analysis

Studies of the effects of these reforms tend to burgeon around times of malpractice crisis. There
is a cluster of studies from the mid-1980s crisis and its aftermath and an emerging literature
from the current crisis period. Most of the older studies are methodologically strong (they

use strong econometric methods to analyze the effect of caps while controlling for important
confounding variables). Their results have continued relevance, although the market and legal
environments have changed somewhat over time. Most of the evidence concerning reforms
other than caps on damages comes from these earlier studies. The newer studies vary in quality,
but some valuable contributions to the literature have appeared over the last two years. The
newer studies have focused primarily on evaluating caps on damages, because of the political
interest in that reform.
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Aside from caps on damages, most of these reforms have had limited efficacy
(Figure 4). Two other reforms have had some effect. Joint-and-several liability reform has been
found to constrain the growth of insurance premiums (but has no significant effect on claims
payouts or physician supply). Study findings regarding shorter statutes of limitations/repose are
mixed, but some strong studies have found an effect on claims frequency and premiums (effects
on physician supply have not been tested, and there was no effect on claims payouts).

Attorney contingency-fee limits, despite their political appeal, have not been shown to have
significant effects in the majority of studies. Collateral-source offsets, pretrial screening panels and
periodic payment too, have rarely been found to have any significant effects. The continued inter-
est in these reforms is striking given the lack of evidence of their effectiveness. (For information
on the methodological strengths and weaknesses of relevant studies, see Appendix III.)

As shown in Figure 4, the size of the evidence base concerning the efficacy of reforms var-

ies across reforms. Some reforms have been extensively tested against each of the outcomes of
interest (premiums, physician supply, claims payouts, and claim frequency). The effect of other
reforms on some of the outcomes has not yet been tested. For example, no studies have examined
whether joint-and-several liability reform affects claims frequency.

The efficacy of caps on damages has been hotly disputed, and much of the evidence
used in the policy debate is not based on rigorous analysis. Several methodological
limitations should be considered when assessing the impact of caps, particularly their effects on
insurance premiums.* (These issues are discussed in greater detail in Appendix II):

« Simple descriptive studies are much more prevalent than controlled studies.

»  Comparison groups are sometimes constructed inappropriately. For example, states with
recently adopted caps may be compared to a group that includes both states with older caps
and states with no caps.

* Analyses may group states with different types of caps together, making it difficult to determine
which type is causing observed effects.

* Information on trends in premiums or claims payouts may be presented without adjusting for
the number of physicians in the population.

« Statistics on “average premiums” in a state may present a simple average rather than a weighted
average incorporating market-share information.

+ Data on trends in premiums, insurer losses, or award average size may not be adjusted for
inflation.

Evidence about the impact of caps on average awards, claims frequency, insurance premiums, or
physician supply that derives from simple state-to-state comparisons is not reliable. Inferences
about the effects of caps should be drawn only on the basis of findings from well-designed, con-
trolled studies. Fortunately, there are several such studies (see Appendix III). Their findings have
varied, however.

4 A more detailed explanation of these methodological problems can be found in Michelle M. Mello and David M. Studdert,
Understanding Medical Malpractice Damages Caps, working paper 2006.
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Figure 4. Results of controlled studies of the impact of tort reforms*

: Significant decrease in

. Significant decrease in

Significantly lower liability

: Significant increase in physician

i claims payouts? : claims frequency? : insurance premiums? : supply?
Damages : YES: : YES: : YES: : YES:
cap# : Danzon 1984 (8) : No studies : Zuckerman et al. 1990 (52) : Klick & Stratmann 2003 (24)'
: Danzon 1986 (9) X : Danzon et al. 2004 (10) : Encinosa & Hellinger 2005 (13)"
: Sloan et al. 1989 (39) : NO: : Thorpe 2004 (43) - Hellinger & Encinosa 2003 (20)
: Blackmon & Zeckhauser : Zuckerman et al. 1990 (52) : Viscusi & Born 2005 (49) " NO:
£ ey : : NO: : Matsa 2005 (27)
: Viscusi & Born 2005 (49)  Sloan 1985 (38) :
: NO: : Zuckerman et al. 1990 (52)
: Zuckerman et al. 1990 (52) ¢ Blackmon & Zeckhauser 1991 (4)'
: Viscusi et al. 1993 (50)* : Viscusi et al. 1993 (50)
Joint-and- : YES: : YES: . YES:
several ¢ No studies i Blackmon & Zeckhauser 1991 (4) : No studies.
liability NO: : : Viscusi et al. 1993 (50)' ' NO:
reform  Blackmon & Zeckhauser : No studies.  Danzon et al. 2004 (10) " Klick & Stratmann 2003 (24)
: 1991 (4)* : NO: :
¢ Viscusi et al. 1993 (50)* : : Thorpe 2004 (43)
Statutes of : YES: : YES: : YES:
limitations/ : Danzon 1984 (8) : Danzon 1986 (9) : Zuckerman et al. 1990 (52)
repose NO: : Zuckerman et al. 1990 (52) : NO: X
 Sloz : . - - No studies.
: Sloan et al. 1989 (39) - NO: : Sloan 1985 (38) :
: Zuckerman et al. 1990 (52)) : Danzon 1984 (8) : Blackmon & Zeckhauser 1991 (4)
: Blackmon & Zeckhauser 1991 :
@y :
Attorney : YES: : YES: : YES: : YES:
contingency- : No studies. * No studies. ¢ No studies. * No studies.
fee limit : NO: ' NO: : NO: " NO:
: Danzon 1984 (8) : Zuckerman et al. 1990 (52) : Sloan 1985 (38) * Klick & Stratmann 2003 (24)
: Danzon 1986 (9) : : Zuckerman et al. 1990 (52))
: Sloan et al. 1989 (39) i Blackmon & Zeckhauser 1991 (4)
: Zuckerman et al. 1990 (52) : Thorpe 2004 (43)
i Blackmon & Zeckhauser 1991 :
o - |
Collateral- : YES: - YES: : YES: - YES:
source : Danzon 1984 (8) : Danzon 1986 (9) : No studies. * No studies.
offsets : Danzon 1986 (9) © NO: : NO: : NO:
: NO: : Zuckerman et al. 1990 (52) : Sloan 1985 (38) . Klick & Stratmann 2003 (24)
: Sloan et al. 1989 (39) ! : Zuckerman et al. 1990 (52)
: Zuckerman et al. 1990 (52) : Blackmon & Zeckhauser 1991 (4)
: Blackmon & Zeckhauser 1991 : Danzon et al. 2004 (10)
(4 : Thorpe 2004 (43)
Pretrial : YES: . YES: : YES:
screening : No studies. * No studies. : Sloan 1985 (38)
panels NO: ' NO: :
: - : - : NO: : No studies.
: Danzon 1984 (8) - Danzon 1984 (8) : :
: Danzon 1986 (9) * Danzon 1986 (9) : Zuckerman et al. 1990 (52)
i Sloan et al. 1989 (39) : Zuckerman et al. 1990 (52) :
: Zuckerman et al. 1990 (52) :
Periodic : YES: © YES: : YES: . YES:
payment : No studies. * No studies. : No studies. : No studies.
i NO: : NO: : NO:

i Danzon 1984 (8)

: Sloan et al. 1989 (39)

: Blackmon & Zeckhauser 1991
i@y

: Danzon 1984 (8)

i Blackmon & Zeckhauser 1991 (4)

- NO:
. Klick & Stratmann 2003 (24)

1 An earlier version of this table appeared in Studdert, 2004 (40). The 2005 study by Kessler et al. (23) is excluded because it grouped several reforms together,
precluding the possibility of drawing inferences about the effects of particular reforms.

* Studies used different definitions of cap variable. Studies are classified as having significant findings if any specification of a damages cap variable was statisti-
cally significant.

* Study modeled insurer losses rather than average award size. Losses are a function of both average award and number of paid claims.

§ Some studies modeled mandatory and discretionary collateral offsets separately. Studies are classified as having significant findings if any specification of a
collateral source offset variable was statistically significant.

' Study results were mixed.
The strongest studies are cited in bold print.
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Findings

Good evidence shows that caps on damages reduce average award size by 20-30
percent, but there is no evidence that they decrease claims frequency. It is often
argued that caps on damages will reduce claims frequency because claims with a lower potential
value are less attractive to plaintiff’s attorneys working on a contingent-fee basis. Proponents of
caps see this as a benefit of caps, in that total litigation costs will likely be lower if fewer claims are
filed. Opponents of caps see it as a problem, because it suggests that plaintiffs with meritorious
claims might not have access to the courts. One controlled study found that there was no signifi-
cant difference in frequency of claiming associated with caps on damages (52). The evidence base
on this issue, however, consisting of only that one study, is insufficient for broad generalizations.

On the other hand, many studies have found that caps have a significant effect on claims payouts.
Some studies have found that caps reduce total claims payouts or insurer losses (4, 49, 50) (see
Appendix III). In the absence of evidence that caps reduce claims frequency, a reasonable infer-
ence is that the reduction is driven by lower average awards. Overall, caps appear to be associated
with a 23 percent to 31 percent reduction in average awards. That caps reduce average awards
should be uncontroversial because the literal effect of caps is to reduce awards. Of note, most of
the evidence on this point comes from relatively old studies. It is possible that analysis of more
recent data might yield a smaller effect on payouts, because increases in the costs of medical care
may have led to growth over time in the economic component of malpractice awards as a propor-
tion of the total award.

It is important to bear in mind that caps only apply to jury verdicts, although they may have a
“shadow” effect on settlements. Less than ten percent of malpractice cases go to trial (48), and
only some of these will result in a noneconomic damages award large enough to trigger the cap.

A study of jury verdicts subject to the $250,000 cap in California found that 51 percent of the
verdicts were reduced by the cap (42). An analysis of Missouri claims found that only six of 439
paid claims reached its cap, which was $557,000 in that year (25). Thus, caps formally touch only a
fraction of all claims. Nevertheless, the effect on total award costs may be significant because caps
affect the most c